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IN THE SUPERIOR COURT OF FULTON COUNTY
BUSINESS CASE DIVrSION
STATE OF GEORGIA
GROSS ENDOWMENT TRUST, LLC,
ROY DICKSON,
Plaintiff,

)

)
)
)
)

)

v.
BRAD INGLESBY, CRESCENT
INVESTMENT GROUP, LLC,
Defendants.

Civil Action File No. 2015CV261 031

)
)
)
)
)

ORDER ON DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
This matter is before the Court on Defendants' Motion for Summary Judgment. After
consideration of the motion, the briefs, and oral arguments, the Court finds as follows:
I.

UNDISPUTED FACTS

Around 2012, Plaintiff Roy Dickson ("Dickson") and Defendant Brad Inglesby
("Inglesby") discussed forming a commercial real estate business together. Inglesby had an
awareness of available real estate assets while Dickson could help evaluate transactions and
provide investment capital. The two parties ultimately decided to form two interrelated
businesses that performed integrated roles: Gross Capital Advisors, LLC ("GCA") and Pare
Realty Advisors, LLC ("Parc Realty"). GCA would source and structure corporate finance and
commercial real estate investments while Pare Realty would be responsible for making the direct
investments. On January 30,2012, GCA was formally registered With three members: Dickson,

Inglesby, and Plaintiff Gross Endowment Trust, LLC ("GET").

I

Inglesby was chosen to act as

the Member-Manager of GCA.
As Member-Manager of GCA, Inglesby was obligated to cause all business opportunities
within the scope of the business ofGCA to be offered to or conducted through GCA. While
Member-Manager, Inglesby worked on numerous transactions on behalf of GCA, including a
commercial real estate transaction with Fortress Investment Group, LLC ("Fortress"), a New
York City investment management firm. However, by the end of2013, GCA had failed to
generate any profits, causing the members of GCA to have numerous conversations about
forming successor businesses. By March 2014, Inglesby and Gross discussed ending the
business relationship between GCA and Pare Realty.
On April 18, 2014, Inglesby emailed Gross and Dickson a "pipeline report" which,
according to Inglesby, contained a list of all GCA's active deals. Inglesby testified that the
pipeline report was not a comprehensive lead list but rather showed deals that had been
identified, were "in progress," and were being pursued. The list included six transactions and the
estimated likelihood that each would close, with only two transactions having a reasonable
probability of monetizing in the near term: the Transaxtion Technology ("Transaxtion") and
Palmetto Bluff transactions.

Based on the lack of potential active deals in GCA 's business

pipeline, the members of GCA decided that the business should be dissolved. On May 5, 2014,
Dickson sent an email memorializing the agreement which set a target date for winding up
affairs of the business by May 31,2014,

or 10 days after funding was received from the

Transaxtion deal, whichever date was later. The email also noted that Inglesby was "organizing

I GET is a company managed by Stephen Gross ("Gross"). At the time, Gross was a principal at a major accounting
firm and friend of Dickson. Dickson, Gross (through GET), and lnglesby formally created GCA through an
operating agreement entered in June 2012 and effective January 30,2012.
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a successor business to [GCA]." Through a written consent, the GCA partners replaced Inglesby
with Gross as Member-Manager ofGCA effective May 5,2014.
Around this same time Inglesby was in direct contact with Fortress. On March 18, 2014,
Fortress sent Inglesby a proposed letter of intent regarding a joint venture whereby Fortress
would advance funds to a new entity to be formed by Inglesby. Ten days later on March 28,
2014, Inglesby emailed Fortress a preliminary budget and a list of projected revenues on projects
which were "currently in the pipeline."

The list of deals in the pipeline contained deals which

were not in the pipeline report Inglesby eventually sent to Dickson and Gross less than three
weeks later. Two months later on May 22,2014,

after agreeing to wind down GCA's business

and step down as the Member-Manager, Inglesby formalized the joint venture relationship with
Fortress through the formation of a new entity caned CF Crescent, LLC ("Crescent").

In

October 2014, lnglesby, through Crescent, closed a multi-party commercial real estate
transaction for a portfolio of buildings known as the "Lenox Park Transaction."

Crescent

received a $2.9 million acquisition fee for the deal.
GCA did not formally wind-up its business until December 2014. As part of the wind-up
process, Gross was responsible for obtaining an accounting of GCA's accounts, assets, liabilities,
and operations and then selling the company's assets. During this time, Gross learned of the
Lenox Park Transaction that was closed by Crescent. Knowing mutual releases would be signed
as part ofGCA's wind-up, Gross began to investigate whether Inglesby was aware of the Lenox
Park Transaction prior to the May 5, 2014 agreement to dissolve. By email dated December 11,
2014, Gross asked Inglesby if they could have a meeting to discuss '(the closing of Lenox Park
that I need to understand so that [it] can be dealt with in these [release agreements]."

Inglesby

subsequently informed Gross the Lenox Park Transaction "was presented well after our May 5th
3
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e-mail exchange in which we agreed to wind down GCA." Further, Inglesby stated that he had
been "very transparent with both of you that I had formed a new company and I would continue
on with real estate investments as my sole focus." By email dated December 12,2014,

Gross

informed Inglesby:
In the midst of getting ready to execute [the release agreements] I am made aware

of a transaction of size that we were not aware of, had never heard of, and the
message was that this transaction had been going on for months prior to our
breakup...
In terms of your statement that this was after our agreement to break up, I have

gone into OUf GCA files and retrieved a copy of the offering document to sell
Lenox Park, and its time date stamp of May 29,2014. OUf follow up files on rent
rolls, and other data on the project are dated July 11,2014. This confirms your
statement that the deal was received and processed after our agreement date. I
have now verified.
Gross then proposed a buy-out of assets to finalize the wind-up of GCA.
In mid-December 2014, the parties signed two Assignment and Assumption Agreements

("AA Agreements") whereby Dickson and Gross assigned their interest in Pare Realty to
Inglesby in exchange for $150,000 and Inglesby and Dickson assigned their interests in GCA to
Gross for $10. As part of the wind-up process, the parties also executed broad mutual Release
Agreements (the "Release Agreements)? By the terms of the Release Agreements, the parties
agreed to "fully and completely" release each other "and their respective affiliates and related
companies ... collectively, separately, and severally:"
... of and from any and all claims, demands, damages, causes of action, debts,
liabilities, controversies, judgments, and suits of every kind and nature
whatsoever, known or unknown" that each releasor "has had, now has, or may
have against the Releasees from the beginning of time up until the date hereof."
Specifically, the parties agreed to release each other from:
Two Release Agreements were executed. First, Dickson and Gross released lnglesby and his affiliatesfrom any
and all claims they may bave against him. Second, Inglesby released Dickson and Gross and their affiliates from
any and all claims be may have against them.

2
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all claims for compensation of any type whatsoever, including but not limited to
claims for wages, bonuses, commissions, incentive compensation, vacation,
and/or severance;" and "all claims arising under tort, contract and/or quasi
contract law."
Each release included a merger clause which said that the release is "intended by the Parties to
be the final expression of their agreement as to the subject matter hereof and is the complete and
exclusive statement thereof, notwithstanding any representations or statements to the contrary
heretofore made." GCA was formally terminated on or about January 23,2015,

and is no longer

an extant entity.
Five months after signing the Release Agreements, Plaintiffs' counsel emailed Inglesby a
letter purporting to rescind the Assignment and Assumption Agreements and Release
Agreements as having been procured through fraud. Plaintiffs offered to restore any and all
consideration received from lnglesby in connection with GCA's windup, including but not
limited to the $150,000 Inglesby paid. One week later, Plaintiffs filed their Complaint in this
action asserting nine claims against Defendants.
[I.

STANDARD OF REVIEW

Summary Judgment should be granted when the movant shows "that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a matter of law."
O.C.G.A.

§ 9-11-56(c).

A party may do this by "showing the court the documents, affidavits,

depositions and other evidence in the record reveal that there is no evidence sufficient to create a
jury issue on at least one essential element of plaintiffs case." Cowart v. Widener, 287 Ga. 622,
623-24 (2010); Scarborough v. Hallam, 240 Ga. App. 829,829 (1999).

To avoid summary

judgment, "an adverse party may not rest upon the mere allegations or denials of his pleading,
but his response, by affidavits or as otherwise provided in this Code section, must set forth
specific facts showing that there is a genuine issue for trial." O.C.G.A. § 9-11-56(e).

The Court
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views the evidence in the light most favorable to the nonmoving party. Morgan v. Barnes, 221

Ga. App. 653, 654 (1996).

"[M]ere speculation, conjecture, or possibility [ are] insufficient to

preclude summary judgment." State v. Rozier, 288 Ga. 767, 768 (2011); see Pafford v. Biomet,
264 Ga. 540,544 (1994) (finding mere speculation did not give rise to a genuine issue of
material fact).
III.

ANALYSIS

Defendants argue Summary Judgment should be granted because the Release Agreements
bar all claims asserted against them. Plaintiffs claim they were fraudulently induced to sign the
Release Agreements and are entitled to rescission.
O.C.G.A. §13-4-60 states that "[a] contract may be rescinded at the instance of the party
defrauded; but, in order to rescind, the defrauded party must promptly, upon discovery of the
fraud, restore or offer to restore to the other party whatever he has received by virtue of the
contract if it is of any value." The defrauded party must announce its "intent to rescind the
contract ... in a timely fashion, as soon as the facts supporting the claim for rescission are
discovered." Holloman v. D.R. Horton, Inc., 241 Ga. App. 141, 146 (1999). Georgia courts
have held that delays as short as five months between discovering the circumstances constituting
fraud and seeking rescission of a contract resulted in a waiver of a claim of rescission based on
fraudulent inducement. See Liberty v. Storage Trust Properties, LP, 267 Ga. App. 905, 912
(2004) (holding defendant failed to promptly rescind the agreement when there was a nine month
delay between discovering the fraud and seeking rescission); see also Buckley v. Turner Heritage
Homes, 248 Ga. App. 793, 795 (2001) (holding delay often months in electing rescission
resulted in waiver of that claim); Orion Capital Partners, L.P. v. WestinghouseElec. Corp., 223
Ga. App. 539, 543 (1996) (holding that a seven month delay after discovery of fraud to seek
6
Gross Endowment Trust, LLC and Roy Dickson v. Brad Inglesby and Crescent Investment Group, LLC: CAFN
2015CV261031j Order on Defendants' Motion for Summary Judgment

rescission is too late as a matter of law to constitute an effective rescission); Preiser v. Jim Letts
Oldsmobile. Inc, 160 Ga. App. 658, 662 (1981) (affirming summary judgment on fraud claim
where plaintiff failed to seek rescission of contract until five months after discovering the
circumstances of fraud). A rescission of a contract by consent or a release by the other
contracting party shall be a complete defense. O.C.G.A. § 13-5-7.
The five month delay between Plaintiffs' investigation in December 2014 and the
subsequent attempt to rescind in May 2015 was allegedly due to the months Plaintiffs spent
gathering facts and documentary evidence to make sure they had the grounds to file a lawsuit.
Under Georgia law, it cannot be said that Plaintiffs promptly sought to rescind the releases they
claim they were fraudulently induced to sign. Plaintiffs wcrc aware of the possibility of the
fraud in December 2014 and conducted a thorough investigation prior to signing the Release
Agreements. Further, in January 2015 an ex-GCA employee told Plaintiffs Inglesby had
negotiated a joint venture with Fortress while he was Member-Manager of GCA yet it still took
Plaintiffs an additional four months to seek rescission of the releases. The Court finds that the
five month delay from when Plaintiffs learned the facts supporting the claim for rescission to
when they sought rescission is too late as a matter of law to constitute an effective rescission.
Even if Plaintiffs had sought rescission in a timely manner, the Court finds there is no
genuine issue of material fact to support Plaintiffs' rescission claim because they have failed to
provide evidence of fraudulent inducement.

In general, "a party alleging fraudulent inducement

to enter a contract has two options: (1) affirm the contract and sue for breach; or (2) rescind the
contract and sue in tort for fraud." Cotton v. Bank South, 231 Ga. App. 812, 813-14 (1998).

,
Here, Plaintiffs have elected to rescind the contract, i.e. the Release Agreements. In order to
survive summary judgment in an action for fraud, a plaintiffrnust submit evidence of the
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following: "[ 1] false representation; [2] scienter; [3] intent to induce the plaintiff to act or refrain
from acti ng; [4] justifiable reliance; and [5] damage proximately caused by the representations."
JarAllah v. Schoen, 243 Ga. App. 402, 403-04 (2000). Fraud cannot consist of mere broken
promises, unfulfilled predictions, or erroneous conjectures as to future events. See Curtis v. First
Nat. Bank of Commerce, 158 Ga. App. 379,381

(1981) (citations omitted). "While fraud may be

proved by slight circumstances, it must amount to more than mere speculation."

Power v.

Georgia Exterminators, inc., 243 Ga. App. 355, 359 (2000).
Here, Plaintiffs have not provided sufficient evidence of a false representation that
induced Plaintiffs to sign the Release Agreements. First, there is abundant evidence that
Plaintiffs were aware of Inglesby's successor business and the possibility that the Lenox Park
Transaction was available to GCA prior to the execution of the Release Agreements. Before
executing the Release Agreements, Gross was made aware of the Lenox Park Transaction and
grew concerned that it may have been available to GCA prior to the decision to dissolve. After
conducting his own thorough investigation, which included reviewing the offering document
associated with the Lenox Park Transaction and discussions with lnglesby, Gross notified
Inglesby that he "verified" the Lenox Park Transaction did arise after the agreement to dissolve
GCA. As Plaintiffs were aware of the possibility and investigated whether the Lenox Park
Transaction may have been available to GCA prior to executing the Release Agreements, it
cannot be said that Inglesby fraudulently induced Plaintiffs to sign the Release Agreements by
failing to disclose the Lenox Park Transaction or Inglesby's successor business. Second, the
inconsistent pipeline reports cannot serve as fraudulent misrepresentations

because they are

predictions as to future events. See Curtis, supra. Finally, Plaintiffs claim that, while they were
aware of the existence of Crescent and the Lenox Park Transaction before executing the Release
8
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Agreements, they did not know that Fortress capitalized Crescent or that the Lenox Park
Transaction could have been made available to GCA.

However, there is no evidence that

Fortress would have entered the same deal with GCA as it entered with Crescent and mere
speculation is insufficient to survive summary judgment.
The Court finds the Release Agreements are valid and enforceable and bar all claims
asserted by Plaintiffs against Defendants. For these reasons, it is hereby ORDERED that
Defendants' Motion for Summary Judgment on all claims asserted against them is GRANTED.

SO ORDERED this

-4-

day of March, 2017.

J. GOGE
n behalf of
R, SENIOR JUDGE
Superior Court of Fulton County
Business Case Division
Atlanta Judicial Circuit
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Copies to:
'"
At'(tQ~eY~'for P13ln6trs_
Cary lchter
William Daniel Davis
ICHTER KRESKY & ASSOCIATES, LLC
3340 Peachtree Rd. NE, Suite 1530
Atlanta, Georgia 30326
Tel: (404) 869-7600
Fax: (404) 869-7610
cichter@ichterdavis.com
ddavis@ichterdavis.com

~tto.lin~YKfor Detend3nls
.."
Robert C. Khayat, Jr.
THE KHAYAT LAW FIRM
1380 West Paces Ferry Rd. NW
Atlanta, Georgia 30327
Tel: (404) 458-7299
Fax: (404) 445-8216
rkhayat@khayatlawfll1u.com

-~
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